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statute law of the mother country, and, strange to say, entails were 
greatly favored. Notably in Virginia, the statute De donis was in 
full force, and in the year 1710, lands were protected from being 
barred by fine and common recovery, the legal fiction resorted to in 
England. Even slaves were rendered capable of being entailed by 
an Act of the local legislature passed in 1727. In 1734, how- 
ever, small estates, not exceeding 200Z. in value, were authorized to 
be barred by a proceeding termed ad quod damnum. Estates above 
that value could only be barred by an Act of the Assembly. " I 
believe," says Judge Henry St. George Tucker, " when this was 
done, a settlement of other lands equivalent in value was always 
required." Commentaries of the Laws of Virginia, book ii., c. 6. 

In Pennsylvania, as early as 1799, a statute was passed giving 
the tenant in tail in possession the power to bar the entail by a 
deed of bargain and sale, without recourse to the process of fine or 
recovery which had previously existed as part of the common law 
of the state. 

In the state of New York, the fiction of Fines and Common 
Eecovery, was abolished by statute : see 2 R. S. 243, § 24. Up 
to that time such a resort must have been still in use for barring 
entails of lands of inheritance. 

In fact the practical effect of settlement and limitations of future 
and contingent interests in property of every description is much 
the same in both countries, public sentiment in Great Britain favor- 
ing the law of primogeniture and entail in the abstract, but offering 
facilities to those who desire to escape it. The same public senti- 
ment in the United States favors an equal distribution, and an 
open market for land in the abstract, but affords all reasonable 
facilities to those who, having acquired property, desire to dispose 
of it in a way most congenial to themselves. 

Hugh Weightman. 



RECENT AMERICAN DECISIONS. 

Court of Chancery of New Jersey. 
TODD v. RAFFERTY'S ADMINISTRATOR. 

Profits made secretly by one of two partners, in the business of the firm, are 
partnership property. 

The Statute of Limitations applies to actions of account between partners. 

Where the accounts between partners have been closed for six years, and there 
has been acquiescence for that period, without fraud, the statute constitutes a bar ; 
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but the statute affords no defence in a case where there have been dealings within 
six years. 

The statute does not begin to run against each item of an account between part- 
ners, from the time it becomes a part of the account ; but if part be within six years, 
it draws that which is before after it. 

When the court assumes jurisdiction on the ground of fraud, the statute only 
begins to run from the discovery of the fraud. 

A court of equity will not sit as the divider of gains which are the proceeds of 
crimes or frauds involving moral turpitude. And profit by an agent to buy, who 
is also secretly the seller, is the product of a fraud within this rule. 

On final hearing on bill, answer and proofs. 

This was a suit by a surviving partner, against the adminis- 
trators of his deceased copartner, for an account. In January 
1859, Todd and Rafferty formed a copartnership, to carry on the 
business of manufacturing and selling machinery, and also for the 
purpose of doing a general commission and agency business for the 
purchase and sale of machinery and machinists' and railroad sup- 
plies. This relation continued until March 1872. They then 
discontinued business, and transferred a part of their assets to a 
corporation known by the name of the Todd & Rafferty Manufac- 
turing Company. No formal dissolution was ever agreed upon, 
and it was admitted that the partners never finally settled or 
adjusted their affairs. The works at which their machinery was 
made were located at Paterson, and this part of the business was 
managed by Todd ; they also had an office and store in the city of 
New York, where their sales were principally made, and the mer- 
cantile part of their business conducted. Rafferty had charge of 
this part of the business. A separate set of books was kept at 
each place. Rafferty died in July 1872, and the bill in this case 
was filed March 28th 1876, after an unsuccessful effort had been 
made to settle the matters in dispute by arbitration. 

Socrates Tuttle, for complainant. 

William Pennington and A. B. Woodruff, for defendants. 

Van Fleet, V. C— The bill exhibits but a single ground of 
complaint, viz., that Mr. Rafferty, during the existence of the part- 
nership, carried on a part of its business secretly, without entering 
it upon the books of the firm, and appropriated the profits-to his own 
use. The sum thus withdrawn, it is said, exceeds f 30,000. The 
proofs in demonstration of this charge are complete. The private 
books of Mr. Rafferty, in which this business was entered, are in 
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evidence. They show that, up until within about three years of the 
discontinuance, he carried on a very considerable business, precisely 
like that carried on by the firm, and took the profits to himself. The 
evidence, in my estimation, renders it equally certain that such 
business was carried on clandestinely. A partner, having equal 
rights and powers, and pursuing business for profit, would never 
willingly consent that so valuable a part of the joint business should 
be diverted by his associate to his own benefit. In the absence of 
an express stipulation to the contrary, the parties to a contract of 
copartnership always understand, from the very nature of the 
relation, that all gains made by either in the prosecution of the 
common business, shall be joint property. Generally, a copartner- 
ship is a combination of the capital, skill, industry and influence 
of two or more persons for the prosecution of a particular business 
for their mutual benefit, and a claim by one that he has a right to 
carry on a part of the joint business for his own advantage, and to 
the manifest injury of his associates, is so utterly destructive of 
the rights and duties legally incident to the relation, that it will 
never be sanctioned by a court until it is clearly shown that he 
holds such right by the assent of his associates. It is certain that 
the existence of such right should not be inferred from slight cir- 
cumstances, and that is all there is to support it in this case. I 
consider the fact clearly established, that Mr. Raiferty carried on 
clandestinely, a part of the business which he and the complainant 
had associated themselves together to prosecute for their joint 
benefit, and, consequently, I deem it to be entirely beyond dispute 
that the complainant is entitled to an account of such business, and 
to be awarded a share of its profits, unless some other sufficient 
defence has been shown. 

But the defendants insist that the complainant's right of action 
is barred by lapse of time, and they have invoked the protection 
of the Statute of Limitations by their answer. It will be remem- 
bered that the business of the partnership was discontinued in 
March 1872, but no final settlement was then had, nor had been 
previously made, and that this suit was commenced March 28th 
1876. The business carried on by Mr. Rafferty, in fraud of the 
complainant, ceased in January 1869. More than six years 
elapsed between the cessation and the commencement of this suit. 
This is the delay on which the defence rests. 

The statute undoubtedly embraces actions of account, either at 
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law or in equity, between partners : Oowart v. Perrine, 3 C. E. 
Green. 457. And where the accounts have been closed for six years, 
and there has been acquiescence for that period, unexplained by 
circumstances and not countervailed by an acknowledgment, the 
statute constitutes an insuperable bar: Barber v. Barber, 18 
Ves. 286; Tatam v. Williams, 3 Hare 357; Story on Part., 
§ 233, n. 4 ; Coll. on Part., § 374. But the statute has no 
application to a case where there have been dealings within six 
years, where assets have been converted into money, or assets have 
been applied in discharge of partnership liabilities within that 
period, and no settlement has ever been made. And in such a 
case the statute does not begin to run against each item from the 
time it becomes a part of the account, but if a part of the account 
be within six years, that part of it draws after it the items before 
six years, so as to protect them from the statute : Stout v. Seabrook's 
Exrs, 3 Stew. 187 ; Coster v. Murray, 5 Johns. Ch. 530 ; Miller 
v. 3tiller, Law Rep. 8 Eq. 499 ; Atwater v. Fowler, 1 Edw. Ch. 
423. In the case last mentioned, the court said, until the business 
of winding up the affairs of the partnership is in such a situation 
that an account can be stated, and its affairs finally closed, the 
partner asking relief is not in laches in not demanding an account. 
Applying these rules to the facts of the case in hand, it is perfectly 
obvious the statute does not afford even the shadow of a defence. 

But even if the partnership dealings appearing upon the books 
of the firm had been fully settled and closed for more than six years 
prior to the bringing of this suit, still the defence of the statute would 
be unavailing to the defendants, for the rule is well established in 
equity, that where the complainant's action is grounded on a fraud, 
which the defendant has concealed until sufficient time has run to 
enable him to set up the statute, the statutory period will not be 
considered to have commenced until the fraud is discovered, or 
would have been discovered had reasonable diligence been exercised : 
Angell on Lim., §183; Story's Eq. Jur., §§1521, 1521 a; 
Hoveden v. Lord Annesley, 2 Sch. & Lef. 634 ; Meader v. Norton, 
11 Wall. 458. Vice-Chancellor Wigram, in Blair v. Bromley, 5 
Hare 541, said, where the court assumes jurisdiction on the ground 
of fraud, the statute only begins to run from the discovery of the 
fraud ; and this doctrine was reiterated by Lord Cottbnham when 
the case came before him on appeal : 2 Phil. Ch. 354. In Brooks- 
bank v. Smith, 2 You. & Coll. (Exch. Eq.) 60, Baron Alderson 
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said, courts of equity adopt the Statute of Limitations to assist their 
discretion. In cases of fraud, however, they hold that the statute 
runs only from discovery, because the plaintiff's laches does not 
commence until he is acquainted with the circumstances. Chief 
Justice Parker held, in Farnam v. Brooks, 9 Pick. 244, that, 
even at common law, fraud, if not discovered until within six years 
before action brought, was a good answer to the statute ; but this 
view is unquestionably opposed to the general current of judicial 
opinion : Troup v. Smith, 20 Johns. 46 ; Allen v. Miller, 17 
Wend. 204 ; Smith v. Bishop, 9 Vt. 110 ; Fee v. Fee, 10 Ohio 
469 : Clarke v. Marriott, 9 Gill 331. But it will be found these 
cases uniformly concede that it is an established doctrine of equity 
jurisprudence, that a defendant will not be permitted to avail him- 
self of the statute, when it appears he has, by fraud, prevented the 
complainant from coming to a knowledge of his rights. In my 
opinion, it is not possible to take any view of this case which will 
make the Statute of Limitations a bar to the complainant's action. 
It is admitted that part of the gains made by Mr. Rafferty, in 
the business he carried on secretly, were obtained by the practice 
of fraud. Instances are shown where acting as the agent of a 
purchaser, he would purchase at one price and sell to his principal 
at a price considerably larger, thus becoming both seller and pur- 
chaser, and getting both commissions and a profit. The complain- 
ant claims a share of the gains thus fraudulently made, and he 
grounds his right on a series of cases which hold that, when an 
illegal or fraudulent transaction has been completed, and the money 
earned by it, being due to two or more persons, has been received 
by one or a third person for the wrongdoers, an action will lie in 
favor of any one of the wrongdoers for his share. It is claimed 
for this doctrine, that it does not violate that salutary principle of 
juridical ethics which declares that a court will never lend its aid 
in the enforcement of a contract founded in immorality or illegality, 
for, it is said, in such cases the illegal transaction being fully com- 
pleted, the court, in compelling the wrongdoers to divide, does not 
enforce the original contract between the parties, but proceeds upon 
an implied promise arising from the reception of the money, and 
that such implied promise is so entirely distinct from the original 
arrangement as to be, in legal estimation, free from its taint. This 
view, substantially, has been adopted in the following cases : Faikney 
V. Beynous, 4 Burr. 2069 ; Fetrie v. Hannay, 3 T. R. 418 ; 
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Tenant v. Elliott, 1 Bos. & Pul. 3 ; Farmer v. Russell, Id. 296 ; 
Nash v. Ash, 1 Eden 379 ; Watts v. Brooks, 3 Ves. 612 ; Sharp 
v. Taylor, 2 Phil. Ch. 801 ; McBlair v. GWe«, 17 How. 232 ; 
Brooks v. Adams, 2 Wall. 70 ; Woodworth v. Bennett, 4 Hand 
273 ; iKem« v. Millard, 4 Keyes 208. 

But this doctrine has been repudiated with considerable sternness, 
in this state, by this court and also by the Supreme Court. In 
Watson v. Murray, 8 C. E. Green 357, one of several partners 
brought his bill for the dissolution of a copartnership engaged in 
carrying on the lottery business, and asking, also, for the sale of 
its property and a distribution of its assets. Although it did not 
distinctly appear by the pleadings (the case was heard on demurrer) 
where the business had been carried on, in order to put the case in 
the best possible shape for the complainant, it was assumed it had 
been carried on in states where such business was lawful. Vice- 
Chancellor Dodd held that the action could not be maintained, 
characterizing it as an attempt to use the power of the court to 
apportion among criminals the gains resulting from their crimes. 
The lottery business, by our law, is a misdemeanor, and any gains 
resulting from its prosecution, whether carried on here or elsewhere, 
must, in our tribunals, be regarded as the spoils of crime. 

The case presented to the Supreme Court was less offensive in 
its moral features. It was an action to recover part of the proceeds 
of a transaction simply illegal, not criminal. The plaintiff and 
defendant were doing business separately as loan brokers. They 
had an arrangement by which they were to assist each other, and 
under which, if the plaintiff sent a customer to the defendant for 
whom he procured a loan, he was to be entitled to half the com- 
missions received by the defendant. It was understood that the 
commissions to be charged were to be in excess of the rate allowed 
by law. Chief Justice Beasley, in stating the reasons why he 
could not assent to the rule which would constrain a court to sit as 
the divider of such gains, said : " Until the money, which is the 
wages of the ill-doing, has come into the hands of the several 
delinquents, the illegal transaction, so far as they are concerned, is 
not closed, and unless the matter has been entirely concluded by 
such adjudications that it would be but captiousness to dissent from 
them, it might well be worth consideration, whether it would not be 
more consistent with the usual course of the law, and more pro- 
tective of public interest, to proclaim the outlawry of such affairs 
Vox.. XXVII— 61 
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from the first step to the last. If A. and B. make sale of forged 
papers, and the proceeds are paid by the purchaser to A., a court 
of law can scarcely be said to perform either a very respectable or 
useful function when it assists B. in obtaining his share of the 
profits of the business. Nor would it seem that it should give 
much concern to those who dispense public justice, if one of two 
such delinquents should be successful in fraudulently witholding 
from his companion a share of the wages of iniquity. Under such 
conditions, the assistance of the law might, it would seem, be right- 
fully refused, not for the sake of the party who thus cheated his 
associate in guilt, but in order to render such affairs as precarious 
and difficult as possible to those who might be inclined to enter 
upon them :" Q-regory v. Wilson, 7 Vroom 320. These adjudica- 
tions, in my judgment, definitely settle the principle which must 
be applied in declaring the rights of the parties to this suit. 

It is true, the gains sought to be recovered in the cases just 
referred to, resulted from ventures carried on in defiance of positive 
statutory prohibitions, but the rule which declares that an agent, 
authorized to buy, shall not himself become the vendor, and that 
any profit secretly made by him, in violation of this rule, is the 
fruit of fraud, has all the force a legal rule can have. It is rooted 
in justice and sound policy, and stands prominent among those 
cardinal principles of justice which have received the approval of 
the general judgment of mankind as being indispensable to the 
promotion of honesty and fair dealing. In my estimation, there is 
little ground for comparison, on the score of the moral quality of 
the acts, between an open demand and acceptance of illegal broker- 
age and the secret betrayal of confidence. The first is simply an 
open violation of law, while the latter adds to the wrong of the 
first, secret treachery. The first is the doing of an act prohibited 
by law, while the latter is the commission of a wrong intrinsically 
evil. But little distinction can be made between this mode of cheat- 
ing and obtaining money by false pretence, and it is quite probable 
some of the gains in dispute were the product of that crime. 

But it is said the complainant is liable, as surviving partner, to 
the persons defrauded, for the whole amount fraudulently gained, 
that, in such a case, right and liability should be reciprocal. The 
general rule may be admitted to be that all the members of a firm 
are liable for the fraud of one of their number, committed in the 
business of the partnership, though they in no way participated in 
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the wrong, and derived no advantage from it, and though the 
frauddoer alone was benefited by the fraud : Gow. on Part. 
55 ; Story on Part., § 108. But that question is not before 
the court, and cannot be determined in this suit. And even if the 
complainant's liability was clear, that fact would not, at this time, 
afford him a right to the judgment he claims. Generally speaking, 
wrongdoers cannot ask for contribution, and this rule is just as 
applicable to partners as to others: Story on Part., §220. 
Cases may possibly occur where the innocent members of a firm 
may in consequence of their association, be required, as to third 
persons, to bear losses which, as among themselves, should be 
wholly borne by the wrongdoing member. In such a case it 
would seem that contribution, or even full indemnity, would be an 
act of justice, but it would also seem to be clear that such relief 
should not be given on the bare possibility that a loss of that 
character may hereafter ensue. Relief in such a case should not 
go in advance of harm. The consideration of the question whether 
the complainant has a remedy or not, on this ground, may, very 
properly, be deferred until he has actually suffered wrong. His 
wrongs at present, under this head, are purely anticipatory. 

I find nothing in the case which entitles the defendants to an 
account from the complainant of the business carried on by him in 
connection with other persons than Mr. Rafferty. Such business 
was totally dissimilar, in every point of view, from that conducted 
by Mr. Rafferty and the complainant, and its pr6secution took 
nothing from the latter concern to which it was in anywise entitled, 
and, so far as can be perceived by any light furnished by the 
proofs, its prosecution could not in any way injure or prejudice the 
latter concern. 

The complainant is entitled to an account of the partnership 
dealings, and such account must include all gains lawfully made 
by Mr. Rafferty during the term of the partnership, in selling 
machinery and machinists' and railroad supplies, whether manu- 
factured by the partnership or by others; and, also, all gains 
lawfully made by him in purchasing, for others, machinery and 
machinists' and railroad supplies. 

A reference will be ordered, in order that an account may be 
taken in conformity with the principles herein stated. 

One of the questions Involved in the ally considered as of some difficulty, 
decision of the above case is one gener- and upon it the Vice-Chancellor has 
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spoken in no faltering accents, but has 
given an opinion, such as one delights 
to meet with — a clear declaration that a 
court of justice will not lend its aid to 
the carrying out, either directly or indi- 
rectly, of an illegal contract, or to assist 
a party thereto in reaping the fruits 
thereof. 

The rule undoubtedly is, that a court 
of justice will never lend its aid to the 
enforcement of a contract founded on im- 
morality or illegality. That this rule 
should be so extended that a court will 
refuse its aid in the division of the spoils 
of such a contract, or in the apportion- 
ment of the losses arising therefrom, 
even though a subsequent contract is 
made with reference thereto, seems to us 
a position founded in the highest and 
best public policy. It deprives those 
engaged in illegal contracts of all hope 
that in any way they can have a remedy 
in case their companions in wrongdoing 
behave dishonestly towards them, and 
thus makes all appreciate the full risk 
run in an illegal transaction. This 
position has, however, been by no means 
generally taken, and many and inge- 
nious have been the arguments by which 
courts have been justified in becoming 
the dividers of profits arising from ille- 
gal contracts. These arguments seem 
based principally on a mistaken desire 
to do indirectly what the law will not 
do directly, produce equality amongst 
wrongdoers ; as said by Sir Robert 
Henley, they see "No reason why some 
of the parties, and perhaps the worst, 
should run away with the whole stock 
and profits, and the court ought to make 
them just to one another." Nash v. 
Ash, 1 Eden 378. 

It may be said the partner claiming an 
account has frequently been guilty of no 
moral or illegal misconduct ; his part- 
ner has used partnership funds in an 
illegal traffic, and has made money 
thereby ; the plaintiff has not known of 
the transaction until the traffic is over 
the profits made ; why then should the 



more guilty party be permitted to retain 
all the advantage ? Suppose such a 
case — let us remember that it is from no 
tenderness towards the defendant, that, 
even in cases where direct enforcement 
of an illegal contract is sought, the 
court refuses to interfere, but beyond 
this, does not a partner in the case pro- 
posed, come into court with at least 
some amount of moral guilt attached to 
him ? He comes into court and de- 
mands a share of illegally made profits, 
claiming it as his share. Does he not, 
thereby ratify the acts of his partner and 
declare that, in the very illegal trans- 
action from which the profits arose, his 
partner was acting as his agent ? Would 
not the course of a high-minded and 
honorable man be to refuse to touch 
profits coming by a tainted channel ; to 
insist on an account of his capital and 
all legitimate gains only, and refuse 
those made by fraud or illegality ? By 
suing for them, he would seem to 
make himself, on the well-known 
maxim, a participant by relation in the 
wrong of his comrade. This considera- 
tion would seem to dispose of the dis- 
tinction at times taken between profits 
from a partnership formed for the pur- 
pose of carrying on an illegal business, 
and profits which arise from an occa- 
sional illegal act done by a partnership 
carrying on a perfectly legitimate busi- 
ness. Each illegal act should stand and 
be considered by itself, and in this re 
spect the opinion of the famous council 
which sat in judgment on Don Quix- 
otte's books is very sound. 

Another distinction often attempted is 
between dividing the profits of a transac- 
tion which is malum in se and one merely 
malum prohibitum. Now whatever the 
distinction between malum prohibitum 
and malum in se is worth in abstract 
morals, or in the eyes of a professor of 
casuistry, its value for the purpose of 
legal administration is very slight. In 
fact, malum prohibitum, from the obliga- 
tion, which for the repose and well be- 
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ing of the community, all are under to 
obey the constituted law, becomes in 
many instances malum in se ; and besides, 
the commission of an act, malum pro- 
hibitum, has equally with the commis- 
sion of one malum in so, a tendency to 
beget a disregard of law as law. On 
the subject of the relation of the obli- 
gations of positive law to ethics, see the 
lecture of Judge Hare, before the Law 
School of the University of Pennsylva- 
nia, delivered at the opening the term 
1877-8. 34 Leg. Int. 346. 

The present case ignores all the above 
distinctions, and holds that the law will 
simply drive parties to an illegal con- 
tract, and those who endeavor subse- 
quently to participate in illegal gains, 
from its judgment-hall, to settle their 
differences as best they may. Such, 
however, has not been the steady course 
of decisions, or even, we may say, the 
resultant of the authorities ; indeed, we 
find in the books, no case so positive, so 
far reaching as the present one ; for even 
in Gregory v. Wilson, infra, the court say 
that the plaintiff knew that an illegal 
rate of interest would be charged, while 
in this case the illegal business was car- 
ried on clandestinely and concealed from 
the plaintiff. A review of the authorities 
in England and in this country, may, 
therefore, not be uninteresting. In 
Barjeau v. Walmsley, 2 Str. 1249, a 
recovery was allowed for money loaned 
to play with, and in Nash v. Ask, 1 
Eden 878, Sir Robert Henley, L. K., 
favored a bill for an account of profits 
of a gambling partnership. In Bolman 
v. Johnson, 1 Cowp. 341, Lord Mans- 
field thus explained the policy of the 
law in refusing to enforce illegal con- 
tracts : " The objection that a contract 
is immoral or illegal, as between plain- 
tiff and defendant, sounds at all times 
very ill in the mouth of the defendant. 
It is not for his sake, however, that the 
objection is allowed ; but it is founded 
in general principles of policy, which 
the defendant has the advantage of, con- 



trary to the real justice, as between him 
and the plaintiff, by accident, if I may so 
say. The principle of public policy is 
this, ex dolo malo non oritur actio. * * * 
If from the plaintiff's own showing or 
otherwise the cause appears to arise 
ex turpi causa, or from the transgressor 
of a positive law of this country, there 
the courts say he has no right to be 
assisted. It is upon that ground the 
court goes, not for the sake of the de- 
fendant, but because they will not lend 
their aid to such a plaintiff." The 
principle here stated, might well, we 
think, have carried his lordship fur- 
ther than it did ; for the distinction 
taken between enforcing an illegal con- 
tract and distributing the proceeds 
thereof when completed, rests very 
largely on Lord Mansfield's au- 
thority. The leading case on this sub- 
ject is Failcney v. Reynous, 4 Burr. 
2069 (1767), which was an action on a 
bond. The defendant pleaded that the 
plaintiff and one Richardson (co-obligor 
with the defendant, as it appears from 
a note in 3 T. R. 418), were jointly 
concerned in contracts illegal under 
the Stock -jobbing Act ; that the plain- 
tiff advanced certain money in settle- 
ment of differences, and for not perform- 
ing contracts, &c, and that the bond 
was given for the repayment of said ad- 
vances. The plaintiff demurred. Lord 
Mansfield took the distinction above 
alluded to between things malum pro- 
hibitum and malum in se, and also held 
the advance of money in payment of 
joint losses on the contract stood on a 
different basis from the contract itself, 
and said " one of these parties had paid 
money for the other and on his account, 
and he gives him his bond to secure the 
repayment of it. This is not prohibited. 
* * * This is certainly a fair transac- 
tion between these two. If money be 
lent in order to pay off an usurious con- 
tract, or even to lend out upon usury 
and a bond be given for securing the 
repayment * * * such a bond will not 



486 



TODD o. RAFFERTY'S ADM'R. 



be void, the obligor will be bound to 
pay it." This case was followed, and 
if anything, the principle carried farther 
in Petriev. Hannay,3T. R. 418 (1789), 
in which money had been paid for losses 
by one of two persons jointly interested 
in an illegal stock transaction, and con- 
tribution was sought by him from the 
other, and the court allowed a recovery 
on the promise of the defendant to con- 
tribute. Lord Kenton, however, dis- 
sented from the judgment of the ma- 
jority of the King's Bench, and it is to 
be noticed that in a case before him at 
nisi prius in the same year, where con- 
tribution was sought for a loss incurred 
by underwriting in partnership, in vio- 
lation of the Act of 6 Geo. 1, he de- 
clined to permit a recovery. The case 
of Sullivan v. Greaves, Park. Ins. 8, was 
as follows: The plaintiff was an under- 
writer, the defendant, a broker ; a policy 
was issued bearing the name of the 
plaintiff only as insurer, but in which 
one Bristow had agreed to take half of 
the risk. A loss occurred, the plaintiff 
paid the assured, and Bristow paid his 
half to the defendant, the broker, who 
held it. Lord Kenyon took no notice 
of the doctrine of a distinct contract or 
obligation to pay money, but said " the 
plaintiff is himself the underwriter, who 
comes to enforce an illegal transaction ; 
it is a partnership pro hac vice, and this 
party cannot apply to a court of justice 
to enforce a contract founded in a breach 
of the law." Of course as the nisi prius 
decision of a single judge, this case is 
hardly authority, but it is of use as 
showing the dissent of a strong legal 
mind from the prevailing doctrine. 

In Steers v. Lashley, 6 T. R. 61 
(1794), the court took a distinction be- 
tween money subsequently advanced in 
settlement and a loan in the very transac- 
tion complained of as illegal, and, while 
not attacking the foregoing authorities, 
held that a bill given for differences in 
value of stock in an illegal stock-job- 
bing transaction could not be recovered 



upon. This decision was followed in 
Brown v. Turner, 7 T. R. 630 (1798). 
In Brown v. Hodgson, 6 T. R. 405 
(1795), the King's Bench still care- 
fully guarding against attacking the 
authority of Faikney v. Beynous and Pet- 
rie v. Bannay, held that where A., B. 
and C. had become partners in insur- 
ance, illegally, but all the policies were 
underwritten by A. alone, he could not 
recover moneys received for the said 
policies by his partner C. , and an out- 
side person, D., as brokers. 

In Mitchell v. Oockbume, 2 H. Bl. 
379 (1794), Eyre, L. C. J., in the 
Common Pleas, distinguished the case 
before him from the leading cases in 
the King's Bench, but remarked as to 
Faikney v . Ret/nous, ' ' Perhaps it would 
have been better if it had been decided 
otherwise. * * * But be that as it may, 
it is sufficient now to say that those cases 
go one step short of the direct illegal 
transaction, but that the present case 
arises immediately out of it." When, 
however, the question came directly 
before the Common Pleas, that court 
agreed with the King's Bench, and, in- 
deed, took very broad ground. In Ten- 
ant v. Elliott, 1 B. &P. 3 (1797), the 
defendant, a broker, had insured for the 
plaintiff, a British subject, goods bound 
from Ostend to the East Indies, on 
board of a foreign ship, which insur- 
ance was illegal under the Act of 7 
Geo. 1, c. 21. The goods were lost, and 
the underwriter paid tho money, due 
upon the loss, to the broker, from whom 
the plaintiff sought to recover it. A 
recovery was permitted, Eyre, L. C. 
J., saying: "The question is, whether 
he who has received money to another's 
use, on an illegal contract, can be al- 
lowed to retain it, and that not even at 
the desire of those that paid it to him ? 
I think he can not." Farmer v. Rus- 
sell, 1 B. & P. 296 (1798), is a case of 
considerable interest and seems to go 
very far. The defendant agreed to carry 
for the plaintiff certain goods called 
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"medals." and to deliver them at Ports- 
mouth to a certain person, receive cash 
for them and pay over to the plaintiff. 
In fact the " medals" were counter- 
feit half-pence, intended for circulation 
among the sailors. The defendant de- 
livered them, received pay from the 
consignee, and accounted to the plain- 
tiff for all but 13/., for which the 
action was brought. Before Rooke, 
J., at nisi prius, a verdict was given for 
the defendant, on the ground of the ille- 
gality of the contract ; but the court in 
banc granted a new trial. On the argu- 
ment counsel endeavored to distinguish 
between this case and Tenant v. Elliott, 
the dealing in counterfeit money being 
malum in se. The distinction, however, 
was not adopted by the court. Eyre, 
L. C. J., said: "It seems to me that the 
plaintiff's demand arises simply out of 
the circumstance of money being put into 
the defendant's hands to be delivered to 
him. This creates an assumpsit in law. 
* * * Though the court will not suffer 
a party to demand a sum of money in 
order to fulfil an illegal contract, yet 
there is no reason why the money in 
this case should not be recovered, not- 
withstanding the original contract was 
void." Buller and Heath, JJ., re- 
garded the case as ruled by Tenant v. 
Elliott. Rooke, J., in the course of a 
strong dissent, said: "I think that a 
man who has been guilty of an indict- 
able offence ought not to have the as- 
sistance of the law to recover the pro- 
fits of his crime, and that whether his 
agents be innocent or criminal. * * * 
If a plaintiff will employ an agent in 
such a transaction, he must rely on the 
honesty of his agent, and I think the 
law ought not to assist him." 

In Watts v. Brooks, 3 Ves. 612 
(1798), the question came into chan- 
cery. An illegal insurance partnership, 
in the business of which the policies 
were underwritten by one partner only, 
was dissolved, and one of the partners 
filed a bill for an account ; a decree was 



resisted, on the ground that it would be 
in furtherance of an illegal transaction ; 
but Lord Loughborough said: "Where 
the parties have had dealings together 
upon a variety of transactions, and losses 
have been incurred and paid, and a gen- 
eral account is sought, I do not execute 
the contract against law, but I should 
do injustice if I did not give the advan- 
tage, if any advantage have arisen, or 
charge any loss which has happened. 
If it were a smuggling business, and 
there had been profit or loss upon a 
course of smuggling transactions, I 
should do great injustice if I did not 
bring that into the account." There was 
a decree for a general account. It may, 
however, be remarked that the chancel- 
lor's dictum, as to the smuggling trans- 
action, was overruled in Thompson v. 
Thompson, 7 Ves. 470 (1802). See also 
Vandyke v. Hemett, 1 East 6 (1800) ; 
and in Knowles v. Hauyhton, 1 1 Ves. 
168 (1805), the authority of the case 
was much shaken by the disapproval of 
Sir William Grant. 

In Ex parte Daniels, 14 Ves. 191 
(1807), Lord Eldon, C, expressly 
disapproved of Faikney v. Reynous, and 
Petrie. v. Hannay, but no decree was 
made, and the case was eventually com- 
promised. Lord Eldon had previously, 
while Chief Justice of the Common 
Pleas, doubted the soundness of the two 
cases just named. In Aubert v. Maze, 
2 B. & P. 370 (1801), the plaintiff and 
defendant had entered into an illegal 
insurance partnership ; the plaintiff paid 
losses and sued the defendant for his 
proportion thereof. Lord Eldon said : 
" It has been said that if one partner in 
an illegal partnership pay money for the 
other without his authority, the money 
cannot be recovered ; but if the money 
be paid with his authority, it may be 
recovered. It seems to me, however, 
that if two persons engage in partner- 
ship in an illegal concern, each gives 
the other an authority to transact all 
that business relative to the partnership 
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without transacting which no profit can 
ever arise from the concern," and speak- 
ing of Faikney v. Reynous, and Petrie v. 
Hannay, "it seems to me that if the 
principle of these eases is to be support- 
ed the Act of Parliment will be of little 
use. Heath, J., said: "I take it to 
be by no means settled that if one part- 
ner in an illegal concern pay moneys 
for the other with his consent the money 
so paid can be recovered. ... If the 
concern in which the money be advanced 
be malum in se, it will not be disputed 
that it cannot be recovered. ... I 
do not see any sound distinction be- 
tween the case of money paid in a con- 
cern which is malum in se and usulum 
prohibitum. The latter, as well as the 
former, tends to encourage a breach of 
the law." It is a little difficult to dis- 
tinguish this case from some of the fore- 
going, in which recoveries were allowed, 
and had the cause of decision stopped 
here, it would perhaps be questionable 
law, for Faikney v. Reynous is to be 
considered as authority. In the case of 
Skarp v. Taylor, 2 Phillips 801 (1849), 
however, Lord Cottenham recognised 
Tenant v. Elliott and Farmer v. Russell. 
as law, and held that where there has 
been a partnership in a business carried 
on in violation of a statute, the illegal- 
ity will not deprive the one partner of 
his right to have an account of the gains 
of such illegal traffic from the other ; in 
the language of the Lord Chancellor, 
there is a " difference between enforcing 
illegal contracts and asserting title to 
money which has arisen from them." 
So that on the whole, we may regard 
the distinction as firmly established in 
England. 

In this country, in a very early case, 
Conlon v. Anthony's Ex'rs, 4 Yeates 24, 
the Supreme Court of Pennsylvania 
showed a strong desire to take advan- 
tage of any circumstances to raise a 
distinction between an illegal contract 
itself and a subsequent one indirectly 
connected with it, but the facts were too 



strong to permit the introduction of the 
distinction into the case. 

The Supreme Court of the United 
States has steadily maintained and acted 
upon the distinction between the recov- 
ery of money arising from an illegal con- 
tract and enforcing the contract itself. 
In Armstrong v. Toler, 11 Wheat. 285 
(1826), the facts were substantially as 
follows : Goods were shipped to Arm- 
strong and others, and were libelled in 
Maine as having been illegally im- 
ported ; they were delivered to an agent 
of Armstrong on a stipulation being 
given to abide the event of the suit, Toler 
becoming liable for the appraised value. 
Armstrong, on receipt of his goods, 
undertook to pay Toler his proportion 
of any sum for which Toler might be- 
come liable. The goods were con- 
demned. Toler paid the amount of the 
stipulation and sued Armstrong for his 
proportion thereof. A recover)' was 
allowed. Here the action of the plain- 
tiff seems to have been entirely un- 
tainted by the illegality of the original 
transaction, it having been merely an 
advance, so to speak, to enable the de- 
fendant the better to avail himself of 
his legal right, the right to defend his 
cause, or his ownership in a court of 
justice, by complying with a rule of 
law. The case, however, is mentioned, 
because Faikney v. Reynous, was cited 
therein, and because it has been refer- 
red to in a later decision of the Supreme 
Court, which is not quite so free from 
question. In McBlairv. Gibbes, 17 How. 
232 (1854), the plaintiff claimed the 
proceeds of a share of a sum of money 
received by a company from a contract 
with General Minos, for supplies fur- 
nished in fitting out an expedition 
against Spain. The defendant resisted 
on the ground that the share had been 
assigned to him. The assignment had 
been held, by the Court of Appeals of 
Maryland, invalid as in violation of 
the Neutrality Act of 1794. The 
Supreme Court recognised as law 
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Faikney v. Reynous, and Petrie v. Han- 
nay, and cited with approbation Sharp 
v. Taylor. Nelson, J., said, "The 
transaction out of which the assignment 
arose, was not infected with any illegal- 
ity. The consideration paid was not 
only legal, but meritorious, the re- 
linquishment of a debt * * * the 
assignment was subsequent, collateral to 
and wholly independent of the illegal 
transaction upon which the previous 
contract was founded. It may be ad- 
mitted that even a subsequent collateral 
contract, if made in aid and furtherance 
of the execntion of one infected with 
illegality, partakes of its illegality, and 
is equally in violation of law, but this 
is not this case." 

In Brooks v. Martin, 2 Wall. 70 
(1863), B., M. and F. entered into a 
copartnership ; B. by agreement was to 
manage the business. B., for the firm, 
speculated in soldiers' warrants, con- 
trary to law. M. sued for an account 
of the profits and the court decreed an 
account. Miller, J., in his opinion, 
relied on Sharpe v. Taylor and McBlair 
v. Gibbes. Catron, J., dissented. The 
case would seem to go much farther 
than the preceding one, and to be 
a direct adjudication upon the divis- 
ion of the fruits of an illegal contract ; 
and in that particular, except as to the 
conclusion arrived at, to be scarcely dis- 
tinguishable from the principal case. 

The law in New York would seem to 
be the same as is held by the United 
States Supreme Court. See the opinion 
of Church, C. J., in Woodworth v. 
Bennett, 43 N. Y. 273 (1870). See 
also Merritt v. Millard, 4 Keyes 38. 

Opposed to the above tendency to, if 
possible, ignore the illegal source of 
profits, and to distribute them irrespect- 
ive of how they were made, regarding 
them simply as a fund upon which cer- 
tain persons have a claim, stand the 
courts of Virginia and New Jersey. 

In Watson v. Fletcher, 7 Gratt. 1 
(1850), a bill was filed for the set- 
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tlement of a partnership. The plead- 
ings did not disclose the nature of 
the partnership business, but in the 
course of taking testimony, it appeared 
that the profits thereof arose from 
gambling or in keeping a gambling- 
house. Baldwin, J., said: "It is 
clear that a court of equity will not 
lend its aid for such a purpose, nor give 
relief to either partner against the other 
founded upon transactions arising out 
of their immoral and unlawful partner- 
ship, whether for profit, losses, ex- 
penses, contribution or reimbursement. 

* * * * There is in the administration 
of justice but one rational and politic 
treatment of the mutual claims of such 
associates, thus springing out of their 
spoliations upon society, and that is to 
refuse them all aid in the prosecution 
of their respective demands against each 
other." 

In Watson v. Murray, 7 C. E. Oreen 
257 (1872), a partner in a firm deal- 
ing in lottery tickets, filed a bill against 
his partner for discovery, the appoint- 
ment of a receiver, dissolution and dis- 
tribution of assets. The defendant de- 
murred on the ground of the illegality 
of the business. Dodd, V. C., said: 
"Is the suit one which this court will 
entertain ? It seems to me plain that it 
is not. Its object is to consummate a 
partnership contract entered into and 
contracted exclusively for the prosecu- 
tion of an illegal and mischievous busi- 
ness. * * * * But it was contended 

* * * that the court in this case is not 
asked to do anything in furtherance of 
lotteries, or to enforce an illegal con- 
tract, but simply to compel an account- 
ing and distribution of the profits. This 
distinction has been taken in authorita- 
tive cases." Kis honor then referred 
to Sharp v. Taylor, Blair v. Gibbs and 
Brooks v. Martin, and proceeded to dis- 
tinguish them, hesitating probably from 
a natural judicial delicacy to express 
his disapproval of them, although the 
distinction between the last-named case 
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and the one before him seems to us 
rather fanciful than real. He said, "In 
these cases * * * the partnership was 
in no instance formed * * * for a traf- 
fic which the law made a crime and a 
nuisance, the distinction between en- 
forcing the execution of an illegal act 
and the distribution of the realized 
profits of the act, made use of in those 
cases to do justice between the parties 
is obviously not to be regarded as one 
of universal or general application. It 
seems needless to say that it cannot be 
invoked to apportion among criminals 
the gains resulting from their crimes." 
In Gregory v. Wilson, 7 Vroom 315 
(1873), two real estate brokers had an 
agreement that for any customer fur- 
nished by the plaintiff to the defendant, 
for whom the latter should procure a 
loan, the commissions should be equally 
divided. The defendant procured a loan 
for such a customer, and received from 
him a commission, at a rate above that 
allowed by law. The plaintiff brought 
action for one-half the said commission. 
Beaslbt, C. J., after reviewing the 
authorities and stating the distinction 
as laid down in Farmer v. Russell, and 
cases of that class, said: "Now it ap- 
pears to me evident that this is extend- 
ing the rule to the very verge of im- 
policy. * * * Nor is the suggestion 
made in some of the opinions very re- 
assuring or satisfactory, that in these 



cases the transaction alleged to be ille- 
gal is completed and closed, and is not 
in any manner to be affected by what 
the court is asked to do between the 
parties, because it is impossible to over- 
look the circumstance, that if the law 
lends its aid to the transmission of the 
gains of the misdeed, the doing of the 
offence is facilitated for the future. 
Until the money, which is the wages 
of the ill-doing, has come into the hands 
of the several delinquents, the illegal 
transaction, so far as they are concern- 
ed, is not closed." While the review 
will show the greater number of de- 
cisions in favor of the distinction taken, 
it seems to us that the sounder and bet- 
ter law is to be found in the New Jersey 
case. 

As to one other argument in the 
principal case, that the plaintiff should 
be allowed to recover by way of in- 
demnity against his liability for claim, 
which the persons from whom his part- 
ner made fraudulent gains might bring 
against him, the court well remarks: 
"Relief in such a case should not go 
in advance of harm." The law would 
seem settled that the right to contribu- 
tion does not exist until actual pay- 
ment: Cutmnings v. Hachley, 8 Johns. 
202 ; Maxwell v. Jamison, 2 B. & A. 
51 ; Tolman v. Smyths, 3 W. N. C. 
169 ; Parsons on Partnership 287. 

H. Bcdd, Jk. 
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WILLIAM WILSON et al. v. PHILIP CONLIN. 

Where a park association offered a purse to be divided into four parts, to be 
given to the winning horses, according to their degree of speed, in a race to be run 
under certain regulations imposed by the association, one of which required all 
persons desiring to enter horses to compete for the prize, to pay an entrance-fee 
equal to ten per cent, on the whole sum to be given ; and defendant entered his 
horse to participate in the race for the purpose of winning the purse, and executed 
his promissory note to the treasurer of the association for the entrance-fee, but 
failing to win the prize, refused to pay the note : Held, that this was not a gaming 



